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INTRODUCTION 

The arithmetic rate of progression of industrial development in a number of capital importing countries is 

partly attributable to the absence of an appropriate technological base. 

This problem is further compounded when viewed against the background of the patent systems both at the 

national and international levels. 

The focus of this paper is to briefly examine the relevance of technology to development in general. But, in 

particular, it is to address the point as to whether by offering legal protection to pharmaceutical technology, 

Vanuatu will substantially benefit from the outcome of such protection system. The relevance of this could 

be better understood against the background of Vanuatu’s claim of belonging to the United Nation’s 

classification of a least developing country. 

As a caveat however, it is important to stress from the outset that the paper does not intend to venture into 

theories of development relating to patents. Nor does repeat long debates on the legal concept of 

technology. This has been extensively considered elsewhere.i 

The point that the paper seeks to establish is, the extent to which Vanuatu’s accession to the WTOii, WIPOiii, 

and its local patent system are capable of fostering research, development and production of 

pharmaceuticals locally. 

To start with, a short discourse on the geo-economic indicators of the country would help in explaining the 

nature of the economy and how this might impact on the country’s subsequent accession to the WTO. 

  

GEO-ECONOMIC FACTORS 

Vanuatu became an independent nation in 1980. It is a republic and a member of the Commonwealth. 

Vanuatu is a scattered archipelago comprising of 80 islands. It is located between 12 and 21 degree South 

latitude and 166 and 171 degree East longitude. The population was estimated to be 150,864 in 1991. There 

are about 105 different languages spoken throughout the country.iv 

The total land area is 11,880 square kilometres and the land tenure system is based on customary 

ownership. The population is mainly rural-based and about 80% depend on agriculture. The country has rich 

forest reserves and abundant supply of fresh water. The economy is mainly import-oriented with some 

exports of cocoa, beef, coffee and kavav. Coconuts account for 33% of the country’s export earnings while 

gross receipts in tourism in 1991 amounted to US$25.1 million. The per capita income is about Vatu 

121,358 (A$1379). The country has a fledging off-shore finance centre which was established in 1986, the 

first in the South Pacific.vi 

http://www.vanuatu.usp.ac.fj/journal_splaw/articles/Ahmadu1.htm#i.


  

CURRENT DEBATE ON WTO AND WIPO 

Vanuatu is a signatory to SPARTECA giving her preferential access to Australian and New Zealand markets. 

She is also a member of the LOME Convention.vii As a member of the ACP block Vanuatu also enjoys 

preferential treatment in her trade with the European Union. 

In spite of the nation’s participation in regional trading arrangements there has been very little comment on 

Vanuatu’s accession to the WTO and subsequently the WIPO. viii The full impact of the accession and the 

expected benefits might only be felt when the current economic liberalisation and public sector restructuring 

policies have been fully accomplished. 

Under the guidance of the Asian Development Bank, the government has embarked upon a restructuring 

drive which is expected to usher in a reformed and accountable civil service machinery. The reform is also 

expected to improve the Government’s revenue base as well as to prepare the economy for active 

participation in international and global trading activities. 

To be able to appreciate the central point in this paper, it would also be imperative to provide a definition of 

patent, as well as, explain the basic steps in pharmaceutical production. 

  

DEFINITION 

A patent is defined as: "… a statutory privilege granted by a government to investors for a fixed period of 

years to exclude other persons from manufacturing, using or selling patented product or process". ix 

  

PHARMACEUTICAL MANUFACTURE 

This involves the following processes; 

a. production (or import) of the chemical intermediaries required by the pharmaceutical industry; 

b. Production of raw materials (active ingredients, bulk drugs) synthethised by single or multiple stage 

batch from chemical intermediaries. 

c. The production of raw materials of the final dosage forms, which may contain one or more active 

ingredients; 

d. Packaging. x 

  

SCOPE OF PATENT PROTECTION 

The increasing globalisation of trade in goods and services has now created a matrix of relationship between 

technology and the aspects of law that are required to protect it. Increasing pressure by capital exporting 

countries has resulted in a direct link between the sale of a product and the embodied technology in the 

goods.xi The effect of this alliance has been to extend the scope of legal protection of patents to cover both 

the product and the process involved in the production of the goods, or the supply of the service. 

The implication of this extension is that all countries, regardless of their level of technological advancement, 

are now expected to offer the same degree of protection to all patented goods or processes, whether 

manufactured locally or imported from overseas. 

Article 27(1) of the GATT TRIPS Agreement of 1994xii supports this assertion. It provides: 



"1.Subject to the provisions of paragraphs 2 and 3, patents shall be available for any inventions, whether 

products of processes, in all fields of technology , provided that they are new, involve an inventive step and 

are capable of industrial application. Subject to paragraph 3 of Article 65, paragraph 4 of Article 65, 

paragraph 8 of Article 70 and paragraph 3 of this Article, patents shall be available and patents rights 

enjoyable without discrimination as to the place of invention, the field of technology and whether products 

are imported or locally produced." 

The Article is intended to grant a reasonable measure of legal protection to investments in patented 

technology, whether in the form of product or process. But what the article has failed to address is whether 

a host country, (where the patented technology is sought to be utilised), stands to gain anything in terms of 

the diffusion of the technology to local enterprises. 

This prompts the question as to whether, in acceding to the WTO and WIPO, Vanuatu is mandated to 

provide any protection to patented pharmaceutical products or processes. This will, later in the paper, bring 

into perspective the possible use of derogatory provisions of the GATT TRIPS Agreement of 1994, as a 

means of ensuring the effective operation of the local patent legislation in Vanuatu. 

  

EXTANT PATENT LEGISLATION 

The applicable patent law in Vanuatu is the Registration of United Kingdom Patent Act. xiii 

Excluding the schedule, the statute consists of 13 sections. It is interesting to observe that the statute is 

only concerned with offering protection (in Vanuatu), to patents already granted in the United Kingdom. 

There is nothing covering locally generated innovations by residents or nationals of Vanuatu. It seems also 

that no protection will be offered to any invention that has not been patented in the United Kingdom. This 

practice could have been understandable prior to 1980, but cannot have any credible justification at present. 

Section 4 provides; 

"Upon such application being received in accordance with section 3, the Registrar may file the same in his 

office and upon so doing issue a certificate of registration to the applicant." 

Section 5 further provides: 

"Such Certificate of Registration shall confer on the applicant the same privileges and rights in so far as may 

be applicable to Vanuatu as he is entitled to in the United Kingdom and as though the patent had been 

issued in the United kingdom with an extension to Vanuatu." 

It is to be pointed out that the two sections have the combined effect of slowing down innovations in some 

areas of patented technology. This is because except, a patent-holder in the United Kingdom decides to 

obtain registration in Vanuatu, no other person could patent or use similar or identical technology in 

Vanuatu. xiv The current patent law therefore excludes the rights of prospective patent holders from New 

Zealand, Australia or the Pacific Community who may have a lot to contribute to the development of 

technology in Vanuatu, by registering a patent. This is something that any new patent law in Vanuatu may 

have to re-examine. 

The limited scope of protection offered by the present patent statute is certainly a disincentive to non-United 

Kingdom based transnational companies xv from investing in the development of technology, (especially 

pharmaceuticals), in Vanuatu. The huge capital layout required in the research and development of 

pharmaceuticals will not be fully protected given the limitations of the patent statute. Also, the current 

patent statute will no doubt fall out of tune with the stance of the WTO and WIPO, whose approach to global 

patent issues is based on the most favoured nation’s treatment. 

  



PATENTS AND INVESTMENTS 

In general terms, pharmaceutical firms find patent to be a more effective system of protecting their 

innovations than firms in other industries. The implication of this is that the withdrawal of patent protection 

will consequently mean a reduction in research and development and thus the production of new drugs. xvi 

Thus, (although some will dispute it) the fewer there are new drugs the lower the quality of health of the 

citizens will be. 

It has also been argued that lack of patent protection amounts to a carte blanche licence to unscrupulous 

persons and companies to duplicate existing drugs without regard to quality control and to the effectiveness 

of the counterfeits. xvii 

Furthermore, it is also to be noticed that research and development in the pharmaceutical industry is more 

pronounced in countries that offer protection to intellectual property rights. The reason is that substantial 

research and development revenues accrue to the pharmaceutical company if it’s innovation is protected. 

xviii 

While the foregoing might truly reflect the relationship between patent protection and research and 

development in pharmaceuticals in the capital exporting countries, what is left to be seen is whether 

Vanuatu’s accession to WTO and WIPO would significantly attract foreign investments from pharmaceutical 

companies. Moreover, it is still to be seen whether there will also be any significant improvement in the 

development and transfer of technology to local enterprises. 

  

SELECTIVE ENTRY AND MORATORIUM 

One can anticipate that Vanuatu’s formal accession to WTO and WIPO in the not too distant future, witness 

an influx of applications for registration of overseas patented technology more particularly, in the field of 

pharmaceutical technology. The special status of Vanuatu as a tax haven and offshore centre may 

encourage non-resident companies to establish subsidiaries or branch offices. The sole aim will be to claim 

substantial tax credits or with-holding tax concessions on payments for royalties, or research and 

development expenses on locally registered patents. To this end, it is therefore important that the country’s 

patent system is placed in a position to compel the local working of patented technology where non-resident 

companies move in this direction. 

Vanuatu’s accession to the WTO and WIPO will also very likely result in the introduction of a variety of 

technology licensing agreements between parent companies and their locally registered subsidiaries. This 

may be a move in the right direction especially, with the current initiative in the country to encourage 

foreign investments. However, a framework, (may be a national investment board), should be endowed with 

the power to regulate and standardise the nature or format of any such licensing agreements. This would 

provide a filtering mechanism which would ensure that only functional and relevant technology licensing 

agreements are introduced, especially in the area of pharmaceutical technology. 

  

FORMAT OF LICENSING AGREEMENTS 

The degree to which the nation’s patent law, as well as the diffusion of protected technology, will engender 

the development of the nation may be of utmost priority. There is no doubt that by granting patent 

protection to pharmaceutical products and processes, the nation will significantly attract the registration of 

local patents by foreign investors. xix However, it would certainly be better if at the end of the day, the 

protected technology is worked locally. The best way to ensure this is by carefully vetting licensing 

agreements for the sale or transfer of technology. By so doing, restrictive clauses in technology transfer 

agreements will be carefully scrutinised and isolated. This would assist in removing some of the legal 

impediments to researching and developing locally patented pharmaceutical technology. 

  



RESTRICTIVE CLAUSES xx 

The relevance of highlighting the nature of these clauses is to show the extent to which internationalisation 

of licensing agreements by transnational pharmaceutical companies may affect Vanuatu’s ability 

substantially to benefit from the transfer of technology. This is because licensing contracts are the principal 

conduits through which investment funds and technology may be accessed. Just like other capital importing 

countries, Vanuatu may have no other way out except to accede to the stipulations of transnational 

companies in return for an inflow of foreign investments. 

The usual clauses found in a typical licensing contract include such matters as: the duration of agreement, 

restriction of exports, and grant-back. Other clauses include: post-expiry restrictions, non-competition, 

price-fixing, tying and restriction on research and development. 

These clauses have the effect of limiting the ability of a country to develop and nurture a viable 

technological capacity especially in a high technology area like pharmaceuticals. xxi 

An investment board (with special legal expertise), might be needed to assist local entrepreneurs in 

negotiating some modifications to these stringent clauses. xxii However, if the derogatory provisions of the 

GATT TRIPS Agreement are properly utilised, the country will have the breathing space required to develop 

the necessary expertise in managing some of the crucial legal aspects of pharmaceutical technology. 

  

USE OF DEROGATORY PROVISIONS xxiii 

The relevant authorities in Vanuatu might want to derive maximum benefits by acceding to WTO and WIPO. 

It may at the same time want to develop its own local technology base. Achieving the two objectives is 

possible if the advantages provided by the derogatory provisions of the GATT TRIPS Agreement are fully 

utilised. 

The derogatory provisions provide a safety outlet for countries that are not in a position to fully offer 

protection to cover all aspects of patent rights. Such countries can technically delay the implementation of 

national treatment and most favoured nation rules for patents. 

Article 65 (2) provides: 

"2. A developing country Member is entitled to delay for a further period of four years the date of 

application, as defined in paragraph 1, of the provisions of this Agreement other than Articles 3, 4 and 5." 

By Sub-Article (4), a country may deny product patent protection to any technology for an additional period 

of up to five years. However, a country may utilise the derogation provisions only after a year from the 

coming into effect of the WTO Agreement. 

In essence, if Vanuatu were to rely on the derogation provisions, it would have nine years of technology-free 

protection, whether in product or process patents. This is certainly an opportunity that should not be 

missed. The period is good enough to allow for a fine-tuning of the patent laws so that they will be able to 

cushion the negative effects of the Paris Convention, xxiv when the 9-year moratorium is eventually lifted. 

Interestingly, Article 66 of the Agreement also makes a special case for the least developing country 

members. Just like some capital importing country, Vanuatu can justifiable claim this status in order to 

benefit from the derogatory concessions. To be able to benefit from the concession in Article 66, the country 

will be expected to make a formal request for a waiver. 

CONCLUSION 

For any country, the health of its’ people is a matter that deserves utmost consideration if the productive 

workforce is to maintain a reasonable degree of vitality. If properly maintained, the workforce provides the 



key to prosperity and economic development. These cannot be achieved if the patent system does not 

encourage investments in the area of pharmaceutical technology. 

Patent protection is today both a political as well a legal issue. In this era of economic globalisation, 

Vanuatu’s accession to the WTO and WIPO will certainly bring with it far reaching benefits in terms of the in 

flow of investment capital. It may also bring about an increase in the number of locally registered patents. 

For these benefits to be realised, the current patent law has to be replaced with one that will attune itself to 

the objectives of the WTO and WIPO. 

The limited scope of protection offered by the present patent system, may have been responsible for the low 

level of direct foreign investment from transnational pharmaceutical companies. This is because of the fear 

that their innovations may not be fully protected by the legal system. 

To this end, for any new patent system to succeed in stimulating the development of a pharmaceutical-

industrial-complex in Vanuatu, it has to direct itself to the attraction of foreign investment, which would in 

turn develop the appropriate pharmaceutical technology that is needed. 

Lastly, if any technology is to be patented, it should demonstrate that it is capable of complimenting the 

attainment of the short, medium and long term objectives of Vanuatu’s pharmaceutical and technological 

policies. 

-------------------------------------------- 

* Mohammed L. Ahmadu, LLM, ACIS (UK), Barrister, Lecturer in Law, University of the South Pacific. 
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